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General information on the inventory

The FAIR Act of 1998 (P.L. 105-270) requires federal agencies to prepare and submit to the Office of Management and Budget (OMB) inventories of commercial activities performed by government employees.  This inventory is used by federal agencies to identify inherently governmental functions and commercial activities.  This inventory also meets the requirement for agencies to publish a list of commercial activities for challenge and appeal by interested parties
For purposes of the FAIR Act, there are two kinds of activities that are performed by federal employees:  those activities that are "commercial" in nature and those that are "inherently governmental."  The FAIR Act requires each agency to prepare an inventory of activities that "are not inherently governmental functions," meaning "commercial."   As a matter of policy, OMB has also directed agencies to issue an inventory each year of their inherently governmental activities performed by federal employees. This inventory is required as a part of the OMB Circular A-76 and by OMB's annual inventory guidance  and must be submitted NLT June 30th of each year. Please Note: OMB may send updates which may change your actions.  This will be sent to you if and when it happens.
OMB consults with agencies on the composition of inventories.  After approval by OMB, OMB posts a Federal Register notice stating inventories are available for public review and challenge.

Agencies must then make their inventories publicly available; transmit copies of the inventories to both houses of Congress, initiate and resolve challenges and appeals and if needed, transmit updated inventories to OMB and Congress.

Major milestones
· April 6, 2010 - Data call start 
· May 7, 2010 – Email Status Check of Inventory to be submitted to the Office of Acquisition Management (OAM).

· May 20, 2010 - Submission of Inventory from bureaus to the OAM

· June 4, 2010 - Final Inventory analysis report developed by OAM and reviewed with bureaus/offices.
· June 11, 2010 – Submission to DOC/ASA for approval
· June 30, 2009 - Changes, if applicable, incorporated into inventory, spread sheet and narratives delivered to OMB 
· July 2009 and Ongoing - OAM meets with OMB to discuss inventory.
Where to Start
IMPORTANT NOTE: Currently, there has been no official memorandum or tasker from the Office of the Secretary to complete this requirement.  Instead, refer to the Commerce Acquisition Manual (CAM) 1307.370 on DOC Competitive Sourcing Policy and Procedures.  On page 3, under section 2.1.A: Inventory, the CAM states that DOC bureaus must submit their inventories to the OAM by May 20th of each year.

The OAM will allow the Bureaus to determine the framework for compiling their FY 2010 FAIR Act inventory, using data effective as of pay period 3 – January 31, 2010.  Bureaus have often used their prior year’s submission as a starting point; however, due to the redefining of the definitions, use the prior year’s inventory with caution. 

1.) Develop inventories: Start by reviewing last year’s inventory.  IMPORTANT NOTE: Please use the format REQUIRED by OMB – see attachment 2.  OAM will return submissions that do not adhere to this format for correction and re-submission.  Please see a snapshot of the proper format on page 3 to confirm you are using the right format and e-mail mail Michelle Moreno at Mmoreno@doc.gov for the proper spreadsheet, if necessary.

The process of conducting the FAIR Act inventory starts with an agency’s position organizational listing (POL) of permanent positions.  Each region and headquarters will evaluate every permanent position (Full-Time and Part-Time) and determine the following:

· Whether a federal position is inherently governmental or a commercial activity.

To determine if the position is inherently governmental or commercial in nature, review the following: Definitions:

Inherently governmental function, as defined in section 5 of the Federal Activities Inventory Reform Act, Public Law 105-270, means a function that is so intimately related to the public 

interest as to require performance by Federal Government employees.

    (a) The term includes functions that require either the exercise of discretion in applying Federal Government authority or the making of value judgments in making decisions for the Federal Government, including judgments relating to monetary transactions and 

entitlements. An inherently governmental function involves, among other things, the interpretation and execution of the laws of the United States so as--

    (1) To bind the United States to take or not to take some action by contract, policy, regulation, authorization, order, or otherwise;

    (2) To determine, protect, and advance United States economic, political, territorial, property, or other interests by military or diplomatic action, civil or criminal judicial proceedings, contract 

management, or otherwise;

    (3) To significantly affect the life, liberty, or property of private persons;

    (4) To commission, appoint, direct, or control officers or employees of the United States; or

    (5) To exert ultimate control over the acquisition, use, or disposition of the property, real or personal, tangible or intangible, of the United States, including the collection, control, 

or disbursement of appropriations and other Federal funds.

    (b) The term does not normally include--

    (1) Gathering information for or providing advice, opinions, recommendations, or ideas to Federal Government officials; or

    (2) Any function that is primarily ministerial and internal in nature (such as building security, mail operations, operation of cafeterias, housekeeping, facilities operations and maintenance, 

warehouse operations, motor vehicle fleet management operations, or other routine electrical or mechanical services).
Critical function, means a function that is necessary to the agency being able to effectively perform and maintain control of its mission and operations. A function that would not expose the agency to risk of mission failure if performed entirely by contractors is not a critical function.
Implementation guidelines and responsibilities: DOC FAIR Act Inventory POC’s shall use the guidelines below to determine (1) whether their requirements involve the performance of inherently government functions, functions closely associated with inherently governmental 

functions, or critical functions; and (2) the type and level of management attention necessary to ensure that functions that should be reserved for federal performance are not materially limited by or effectively transferred to contractors. The latter determination typically requires agencies to consider the totality of circumstances surrounding how, where, and when work is to be 

performed.
DOC FAIR Act Inventory POC’s shall ensure that inherently governmental functions reserved exclusively for performance by federal employees are noted on the inventory.

      (a) Determining whether a function is inherently governmental. Every federal government organization performs some work that is so intimately related to the public interest as to require performance by federal government employees. DOC FAIR Act Inventory POC’s should review the definition of inherently governmental function, any other statutory provisions that identify a function as inherently governmental, and the illustrative list of inherently governmental 

functions in Attachment 1. If a function is not listed in attachment A or identified in a statutory 

provision as inherently governmental, DOC FAIR Act Inventory POC’s should determine 

whether the function otherwise falls within the definition by evaluating, on a case-by-case basis, the nature of the work and the level of discretion associated with performance of the work using the tests below. A function meeting either of these tests would be inherently governmental.

    (1) The nature of the function. Functions which involve the exercise of sovereign powers--that is, powers that are uniquely governmental--are inherently governmental by their very nature. 

Examples of functions that, by their nature, are inherently governmental are an ambassador representing the United States, a police officer arresting a person, and a judge sentencing a person convicted of a crime to prison. A function may be classified as inherently governmental based strictly on its uniquely governmental nature and without regard to the type or level of discretion associated with the function.

    (2) The exercise of discretion. (i) A function requiring the exercise of discretion shall be deemed inherently governmental if the exercise of such discretion commits the government to a course of action where two or more alternative courses of action exist and decision making is not already limited or guided by existing policies, procedures, directions, orders, and other guidance that:

    (A) Identify specified ranges of acceptable decisions or conduct concerning the overall policy or direction of the action; and

    (B) Subject the discretionary authority to final approval or regular oversight by agency officials.

    (ii) The fact that decisions are made, and discretion exercised, by a contractor in performing its duties under the contract--such as how to allocate the contractor's own or subcontract resources, what conclusions to emphasize and, unless specified in the contract, what 

techniques and procedures to employ, whether and whom to consult, what research alternatives to explore given the scope of the contract, or how frequently to test--is not determinative of whether the contractor is performing an inherently government function. A function involving the exercise of discretion may be appropriately performed consistent with the restrictions in this section where the contractor does not have the authority to decide on the overall 

course of action, but is tasked to develop options or implement a course of action, and the agency official has the ability to countervail the contractor's action. By contrast, contractor performance would be inappropriate where the contractor's involvement is or would be so extensive, or the contractor's work product so close to a final agency product, as to effectively preempt the federal officials' decision-making process, discretion or authority. If you determine the position is inherently governmental in nature, you must provide a justification. 

     2)  Reason Code: If a position is a commercial activity, assign a reason code (see attachment  

          3 for the list and definition of reason codes).

3) Function Code: Assign the function code (see attachment 4) that describes and   

      categorizes the type of activity carried out by that position.  Based on informal 

      communication with OMB, it is assumed that function codes have not changed from 

      FY2009 to FY2010 (again, we will pass on any guidance as soon as it is received).  

4) Develop written justifications: Submit written narrative to explain (by function code) all 
      reason codes outside of reason code B (commercial and competitive).  It is recommended    

      that each function code narrative be no more than two paragraphs.

2.) Cover Memo: Submit cover memo that provides the following information:

· Brief description of the organization’s mission and unique characteristics that may help explain some of the coding decisions

· Description of the FY2010 inventory process (include a summary of the process, analysis, changes from previous year) 

· Challenges and appeals to the FY 2009 inventory and response process if any 

· Brief summary of justification of use of all codes other than “B”.  It is understood that the accompanying narrative by function by code will contain amplifying information.

       4) Approvals:  The Bureau/Office Director must approve and sign the cover memo but the 
           POC’s name and contact information should be on the memo for clarification questions 
           and concerns.  Additionally, the Budget person for each office should certify that the 
           inventory is within 5% of the budget in brief inventory totals.
5) Submissions: Bureaus/Offices will submit their inventories and accompanying 
       justifications electronically and in hard copy to:

Soft Copies:

MMoreno@doc.gov

Hard Copies:

Office of Acquisition Management

Attn: Michelle Moreno

1401 Consititution Ave, N.W.

Suite 1854

Washington DC 20230
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